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DOING BUSINESS IN MEXICO

There are several different ways in which a foreign corporation, or other individuals can do business in Mexico.

Types of business organisations recognised by Mexican Law:

Sociedad Anónima, (S.A.) / Corportaion

Sociedad Anónima de Capital Variable,  (S.A. de C.V.) / Variable Capital Corporation

Sociedad de Responsabilidad Limitada, (S. De R.L.) / Limited Liability Partnership 

Sociedad de Nombre Colectivo, (S. en N.C.) / General Partnership

Sociedad en Comandita Simple, (S. en C. S.) / Limited Partnership, partnerships where some parties provide services while others furnish funding.

The most common forms of organisation chosen by foreign investors are:

· Corporations, (Sociedad Anónima or SA)
· Variable Capital Corporations, (Sociedad Anónima de Capital Variable S.A. de C.V.)
· Under certain conditions, Limited Liability Partnerships, (Sociedad de Responsabilidad Limitada S de R.L)
Main characteristics of these corporations/ partnerships.

Sociedad Anónima, (S.A.) / Corporation

This form of organisation is one of the most commonly used by foreign investors.

This corporation or legal entity is created under the authority of the law and has certain rights and obligations.  It has a capital stock divided into shares and the stockholders are liable only to the extent of their contributions.

This corporation may exist under any kind of name, followed by the words, "Sociedad Anónima", or the abbreviation S.A.

It is composed of stockholders, (shareholders), whose obligation is limited only and exclusively to the payment of their stocks, (shares).

It must be formed by at least 2 partners, a minimum capital investment of $50,000.00 pesos, and each partner should purchase at least one share of stock.

The corporations’ constitution will be a public document. The incorporation of the organisation will be carried out by a Notary Public.  

SOCIEDAD ANóNIMA DE CAPITAL VARIABLE, (S.A. de C.V.) / VARIABLE CAPITAL CORPORATION

The S.A. and the S.A. de C.V. differ in a meaningful aspect.  The maximum capital amount for a S.A. is fixed and specified in the articles of incorporation, (which is a public document), and by the corporations laws.  Any subsequent increase or capital decrease requires modification of the public document or by-laws.  

On the other hand, the public documents and by-laws of a S.A. de C.V. show minimum capital and "variable" capital amounts that exceed the minimal capital.  The variable capital can be unlimited, and with increases and decreases in capital it is not necessary to modify the public document or by-laws of the organisation.  Many foreign investors, particularly those who own their own subsidiaries, use the S.A. de C.V. figure instead of the S.A.

SOCIEDAD DE RESPONSABILIDAD LIMITADA, (S. de R.L.) / LIMITED LIABILITY PARTNERSHIP

The S. de R.L. creates a company of limited responsibility similar to an S.A.  The responsibility is limited to the investment of the shareholders.  There should not be more than 50 shareholders.  This type of organisation requires a smaller capital investment, (only $ 3,000.00 pesos), which is divided into “units of participation"  instead of stocks.  There are no restrictions in the changing of associates, as long as the associates that represent the majority of the capital agree.  This organisation is currently used more by foreign investors than by Mexican investors.  The main reason for this is the flexibility in the managing of by-laws and the possibility of using the S. de R.L. for fiscal purposes in the USA.  This creates an organisation that has limited responsibility and pays taxes as a Mexican corporation, but is considered a partnership in the USA.

PROCEDURES FOR ESTABLISHING A BUSINESS

Registration procedures

Any mercantile corporation must be registered in the Public Registry of Commerce, (Registro Público de Comercio).  Failure to do so may have serious consequences for the associates.  In the case of corporations  the attorney will notify the associates of the requirements and comply with the necessary procedures, offering absolute legal certainty to the associates.

A testimony of the articles of incorporation and the corresponding rights will become available in the public registry.  After a short time the corporation will be registered, creating a "record" in which all actions accomplished will be noted.

For legal and fiscal issues in Mexico all periods should end in the month of December, (according to the General Mercantile Corporations Law and the Fiscal Code of the Federation, the tax closing date is the 31st. of December).

Licenses to operate 

Other administrative requirements that should be fulfilled by the companies established in the State are to transact and obtain licenses before different authorities, according to their activity, (municipal licenses, ecological, etc.). 

Environmental policies

The principal obligations companies must fulfill regarding ecological and the environmental matters are:

A.- Federal

Environmental license, (initial procedure)

B.- State

Those who intend to accomplish activities of a public or private nature and may cause an ecological imbalance or exceed the limits and conditions established for ecological procedures, will have prior authorization by the State Ecology Commission concerning environmental impact matters.  These activities may include:

1. Public works and construction of rural roads.

2. Industrial parks.

3. Development, extraction, and processing of minerals or substances that are natural deposits, and whose control is not reserved by the Federation.

4. Tourist developments.

5. Installation of water treatment plants, sanitary landfills, elimination of residual waters, or solid non-hazardous residues.

6. Housing developments, residential units, and new centers of population.

7. Factories, industries, goods, or trading services whose activities could generate pollutant emissions into the atmosphere.

Companies that may cause an environmental impact during the accomplishment of activities will have to present to the Commission a preventive action report.  If the Commission agrees on the preventive actions, the company may proceed.

MERGERS, CORPORATE SPLITS, AND CORPORATE REORGANIZATIONS

Mergers

Mergers are defined as the legal act of:

Creating a new organization beginning with the merger of two or more organizations.  This is known as merger by integration.  Merger by incorporation is accomplished when one or several corporations are incorporated into another existing corporation.

Merger process

Merger agreements

The merger process is regulated by the General Law of Mercantile Societies, (Ley General de Sociedades Mercantiles, LGSM), which begins with the corresponding agreement of each organization.  The agreement will vary according to the type of the organization.  

Once the agreements are achieved and the merger contract is signed, the next step in the merger process is the registration of the agreements with the Public Register of Commerce, as well as the publication of the agreements in the official federal journal, and local newspapers.

The merger always requires a public document for customers, creditors, and municipal authorities, both state and federal, for review.

Fiscal aspects

From a fiscal point of view, there are some considerations and obligations that the merged companies must consider and fulfill in order to avoid sanctions by the fiscal authorities.

Transfer of assets

The first reference in the Fiscal Code of the Federation, (Código Fiscal de la Federación, CFF), establishes that assets that are transferred as a consequence of the merger will not be considered as part of the disposition of assets for fiscal effects, as long as the company that emerges accomplishes the following:

Corporate reorganization 

The companies’ reorganization is the legal phenomenon of changing the way a mercantile society operates.  This means that the company changes its structure and acquires regulated forms of the LGSM.

Reorganization process

Reorganization agreement

The reorganization process is regulated by the LGSM, which begins with the company agreement.  The agreement must be adapted according to the type of organization. 

Once the agreements are settled, the next step in the reorganization process is to formally register the agreement before a Notary Public, and register it in the Public Registry of Commerce and other publications.

Effects of the reorganization

In terms of the LGSM the reorganization will take effect immediately.

Fiscal issues

The company reorganization does not have any significant fiscal impact, except that in the participating companies the tax assets exemption does not apply, as stated in article 6 of the Law.  The companies must fulfill the mandatory notification of the reorganization before the proper fiscal authorities.

EMPLOYMENT AND WORKING CONDITIONS 

Minimum wage is the minimum amount that must be paid to employees for their daily services. 

Based on the economic conditions in each area, a commission determines the minimum salary that the employers in each area of a country must pay.

There are general and professional rates for minimum salaries.  The general salaries will correspond to all employees of a geographical area of application.  The professional rates depend on their economic activity.

Work days

For every six days of work employees have the right to one day of rest, (the most common given day is Sunday). 

If Sunday is a working day, the employee will have the right to receive a bonus, (prima dominical), that cannot be less than 25% of their daily salary.

The duration of a day’s work will be:

Day Shift: between 6:00 to 20:00 hours. (8 hrs.) 

Night Shift: between 20:00 to 6:00 hours (7 hrs.)   

Mixed: a mixed working period includes at least three and a half hours of a night shift, (7½ hrs.)

Continuous work sessions are possible with a minimum half-hour break.

The employees and the employer can schedule working hours in order to have Saturday afternoon off.

Maternity benefits 

According to the Social Security Law, article 101, the insured will have the right to maternity benefits which include a period of 42 days prior to delivery and 42 days after delivery, and 100% of their daily salary.

Employee housing

The Constitution of Mexico, article 123, paragraph A, fraction XII, establishes that companies are obligated to provide employees comfortable and hygienic housing.  This obligation is fulfilled through the contributions made to the National Workers Housing Fund, INFONAVIT.  

Profit sharing, (PTU)

The Constitution of Mexico, article 123, establishes that all corporations are obligated to share with their employees their yearly profits.

PTU distribution exemptions

1) New companies during the first year of operation.

2) New companies creating a new product.

3) New companies of the mining industry during the period of exploration.

4) Private assistance institutions recognized by humanitarian assistance organizations.

5) Companies that have less capitalization than established by the Secretary of Labor.

Training programs, hygiene, and industrial safety

The Federal Workers Law indicates the employer’s obligation to:

· Provide training for their employees.

· Install safety and hygiene programs in the factories, offices, workshops, and other areas of work, with the purpose of preventing work risks to employees.  Adopt the necessary measures to avoid pollution that exceeds the maximum levels allowed.  

· Install first aid stations and report all accidents to competent authorities.

Unions

When operating a businesses in the State of Jalisco consideration should be taken for the Federal Workers Laws:

1. Unions are groups of workers or employee associations, constituted for the improvement of their interests.  They have a primary purpose to serve as an instrument for employees interests that include worker-employer relationships, and improving social and economic conditions for employees.

2. New unions can be created according to the Workers Confederation of Mexico, (CTM).

3. There are several types of unions, including trade unions, industrial unions, national unions, etc.  These unions are created on a regional and national basis.

4. Unions have their legal origination in article 123, fraction XVI, of the Constitution of Mexico.  The article establishes that workers as well as entrepreneurs have the right to join their respective unions.

Pension plans

The Social Security Law considers insurance for the following:

Work risks.

Disability and life.

Retirement, and unemployment.

Pensions derived from a work risk

Work risk insurance is paid for workers who have a total or partial disability as a consequence of a work accident.

Life insurance 

When the insured or pensioned worker dies the I.M.S.S. consider the following beneficiaries:

Widow pension 

Orphan pension

Ascendants pension

Assistance to the widow in cases where it is required.

Medical Assistance 

To have the rights to these benefits it is required, to have a minimum of 150 weeks in the work place.

Unemployment pension, advanced age

The Social Security Law states that unemployment for advanced age pension can be paid if the worker is more than 60 years of age and has been laid off and has worked a minimum of 1250 weeks.

Old age pension

Old age benefits will be paid when the insured reaches 65 years of age and has worked a minimum of 1250 weeks, and registered with the I.M.S.S.

Note: The amount of the pension depends on the salary, the number of weeks they worked, and their age.

Mexican Institute of Social Security, (I.M.S.S.)

The Social Security Law, considers insurance for the following:

1. Work risk

2. -  Diseases and maternity

3. -  Disability and life

4. -  Retirement and unemployment for the aged

5. -  Child care, (nursery), and social benefits

FOREIGN INVESTMENT

Legal framework

Foreign investments are regulated by the Foreign Investment Law, dated December 28th, 1993, which has been modified according to the decrees published on December 24th, 1996, and January 23rd, 1998, as well as September 8th, 1998. 

Foreign investment

Foreigners and foreign corporations may invest 100% of the operating capital in a Mexican corporation, unless the Mexican corporation has an exclusion clause, or it is related to a certain economic activity reserved for the state.

Reserved activities and specific regulations

· These areas are excluded from foreign investment:

· Oil and other hydrocarbons, except for transportation, storage, and distribution activities.

· Petrochemicals include the following: Ethanol, Propane, Butane, Pentanos, Hexano, Heptano, Naphtha, and Methane when extracted from national territory and used as raw materials in the petrochemical industrial process.

· Electricity, no foreign investment will be allowed for importing, exporting, or generating electricity by individuals or corporations.

· Nuclear energy generation

· Radioactive minerals

· Satellite communications

· Telegraph

· Radio communications

· Postal services

· National currency

· Seaports and airports

· Other areas of activity that are specifically indicated

The economic activities and organizations mentioned below are exclusively reserved for Mexicans and Mexican corporations with an exclusion clause for foreign investors:

National land transportation for passengers, tourism, shipping, not including packaging and delivery services

Liquiefied gas and gasoline

Broadcasting services including radio, television, and cable television 

Credit unions

Banking institutions

Professional and technical services that are specifically indicated in legal dispositions

Foreign investors CAN NOT participate in the activities and organizations already mentioned, neither can they participate by trusts, contracts, partnership agreements, pyramids, or other types of mechanisms which will give them any kind of control or participation, unless it is carried out by a neutral investment.

Regulated Activities:  

These activities are specifically regulated by the legislature, indicating  maximum percentages of participation of foreign capital, or authorization may be requested from the National Commission of Foreign Investment, if they intend to participate directly or indirectly in more than 49% of the capitalization of the corporation.

Regarding the economic activities and organizations that are mentioned below, foreign investment will be able to participate in the following percentages:

Up to10% 

Cooperative production corporations

Up to 25%

National air transportation

Air taxi services

Specialized air transportation

UP to 49%

Insurance corporations

Bonding corporations

Currency exchange

General warehouses

Financial lessors

Financial factoring corporations

Financial corporations, in accordance with the credit institutions law

Companies regulated by stock market law

Representative shares of capital stock investment

Corporations and their holding entities

Manufacturing and commercialization of weapons, ammunition, explosives, and fireworks, or any combination of these materials

Newspaper publications for national circulation

Series "T" corporations that include agricultural lands, cattle, and forestry

Saltwater and freshwater fishing, not Including aquaculture

Port administration

Port piloting services, and navigational operations

Internal and coastal navigational services excluding tourist navigational services

Supply of fuel lubricants for aircraft, railroad equipment and services

Telecommunications franchises regulated by the federal law of telecommunications

The limits for participation in foreign investments will not exceed the allowed percentages, neither through trusts partnership agreements, social or statutory agreements, pyramids, or other mechanisms that grant control or participation, unless it is accomplished through neutral investments.

A favorable resolution from the National Commission of Foreign Investment is required so that foreign investors may participate in a percentage greater than 49% in the following economic activities and corporations:

Port services, piloting and towing services.

Shipping corporations dedicated to high volume shipping.

Airport franchise services

Private educational services, all grades.

Legal services

Credit information corporations

Financial rating institutions

Insurance brokers

Cellular telephone communications

Pipe line construction, and oil and gas drilling

Operation, construction, and development of railroads includes general communications and public transportation services.

Authorization may be requested if the value of the corporation’s assets exceed the amount determined by the Commission, currently US $394,000,000.00, (three hundred ninety four million dollars).

Property acquisitions and trusts

Based on the Constitution, direct foreign investment in real estate located in the restricted zones is permitted providing that the investors development is not intended for residential facilities.  The restricted zones incorporate all territory within 100 km. of the Mexican borders and 50 km. of the coastline.

Foreign investors and corporations have the right to acquire properties in the restricted zones if the properties are for private use, such as condos, houses, and time-shares.  Trusts will be formed that are irrevocable and nontransferable in the terms that are indicated below:

- A permit will be required from the Ministry of Foreign Affairs to include credit institutions as trustees.

 - The object of the trust is to permit the utilization of these properties, however the property will remain in trust. 

- The trustees may be a Mexican corporation or organization without foreign exclusion clauses, however, the trust must be registered in a public document or articles of incorporation.  The foreigners assume the rights of Mexican citizens with regard to trustee rights and may not invoke the protection of their government.

 - The duration of the trust will be 50 fifty years maximum with the possibility of extension.

Neutral investment

Foreigners can make neutral investments in Mexican corporations or through trusts. These investments will not be considered as direct foreign investments:

- Neutral investments represented by trustee instruments issued by trust institutions.  The Ministry of the Economy (ME) may authorize trust institutions to issue neutral investment instruments.  The instruments will only grant the corporation monetary rights, but no voting rights in the ordinary general assemblies.

 - Neutral investments represented by special stock series. The ME grants the authorization for this kind of investment, and in some cases by the National Banking Commission.  These special stock series are issued without the right to vote, and with limited corporate rights.

These stocks will have preference in dividend allotments, and in some cases, they can be superior to that of the ordinary stocks.

 - Neutral investments made by international financial corporations for development.  All investments created by international financial corporations for development in the capitalization of Mexican corporations.  The international financial corporations for development, whose primary objective consists of encouraging the economic and social development of countries through contributions of temporary risk capital and preferential grant financing, or technical support of different kinds.

National foreign investment registry

The registry is intended to maintain information on development activities within Mexican territory by foreign investors.  The registry will be used to inform the Federal government of foreign investments made in Mexico.  The information will be considered confidential and will not be provided to any other public or private institutions.  All registrations, changes of registration, cancellations, notices, and reports should be delivered to the registry in one of three sections:

- First Section - Individuals or foreign corporations

- Second Section - Corporations

- Third Section - Trusts

All information must be presented on approved forms and completed in Spanish with the original document and a copy of the original document.

Branches or subsidiaries

Authorization must be established with the Ministry of Foreign Affairs to obtain authorization to establish a branch or subsidiary in Mexican territory.  All correspondence should be in writing with the original document accompanied by two copies.  The information should include the economic activity that is intended.

The request should include the following information:

- The constitutional certificate as well as the by-laws of the corporation.

- Notarized Power of Attorney.

- Receipts of payments made to all appropriate agencies listed by the Federal Law of Rights.

If authorization is required to accomplish the determined activities the authorization should be attached to the request.

Documents that are required, except the payment of rights document, will have to be legalized by the Mexican consul, or by notation in the footnotes according to the Promulgation Convention Decree.

An official translator must accompany documents not presented in Spanish.

INDUSTRIAL PROPERTY AND PATENTS

Industrial patents are one of two recognized types of patents, the other is a copyright patent which refers to an authors works.

 Mexican law protects patents and sanctions violators through the Industrial Property Law, dated June 28th, 1991.

According to the Industrial Property Law, the Mexican Institute of Industrial Property, (IMPI), is the governmental office that is responsible for the protection and development of industrial property and patents.  Exclusive rights are granted by the state for a determined period of time for industrial creations, such as, a technically new product, improved machinery or apparatus, a new design for making a product more attractive, or a name which identifies an establishment, or a clarification of the origin of a product which distinguishes it or makes a product special. 

The different types of existing industrial properties are protected by the following means:

· The granting of invention patents

· The registration of patent models

· The registration of industrial designs

· The registration of brands and brand names

· The registration of commercial ads

· The publication of trade names

· The protection for the origination of the name

The patent owner may be an individual or a corporation regardless of nationality.

Important aspects of the types of industrial properties or patents are described below:

Patents for inventions

Inventions are considered human creations that allow for the transformation of materials or energy that exists in nature for utilization by man.

In Mexico, new inventions may be patented because of their inventiveness or industrial applications.

The patent will be effective for 20 years from the date of application.

With the exclusive rights of development of the invention the owner has the following prerogatives:

If the object of the patent is a product, the owner of the patent has the right to prevent others from manufacturing, using, selling, or offering the sale or import of the patented product without his consent.

If the object of the patent is a process the owner of the patent has the right to prevent others from manufacturing, using, selling, or offering the sale or import of the patented product without his consent.

When the patent is requested in Mexico after registration in another country the date of registration in the first country will be recognized, as long it is presented in Mexico within the period determined by international agreements, or within the twelve months following the patent application in the country of origin.

Registration of patent models

Only new patent models may be registered.  Patent models may be objects, utensils, appliances, or tools that result in a modification of original design, configuration, structure or form, which presents a new or different function.

The registration of patent models will have a duration of 10 non-extendable years, starting from the date of presentation of the petition form, and will be subjected to payment rights.

Registration of industrial designs

Only new industrial designs with industrial applications may be registered.  The law considers new designs as independent creations, differing in a significant way from the original design, or any known combined designs or characteristics.

Industrial designs refers to:

a). - Industrial drawings are all figure combinations, lines, or colors incorporated into an industrial product for embellishment purposes to enhance its uniqueness.

b). - Industrial models are constituted by a three-dimensional form that serves as a pattern, type, or standard for the fabrication of industrial products.

The registry of industrial designs will have a duration of 15 non-extendable years starting from the date of presentation of the petition form, and will be subjected to payment rights.

Registration of brand names and trademarks

Industrialists, merchants, or service providers, may make use of brand names in industry, commerce, or in the services they perform.  However, the exclusive right for usage is obtained by its registration with the IMPI (Mexican Institute of Industrial Property).

Brand name refers to all visible signs that distinguish the product or service from others of a same kind or class in the market.

A brand name registration may be requested in Mexico within the time period determined by international agreements, or 6 months following registration in other countries.  The prior date of the requested presentation will be recognized, satisfying the following requirements:

Once the brand name is registered in Mexico it may only be used in the national territories in which it was registered, with no modifications that alters or changes its distinctive characteristics.

If a brand or brand name is not used for three consecutive years the registration will expire, unless the owner used it during the previous 3 years prior to the determination of the expiration of the administrative declaration, or circumstances occur where the owner does not have control over usage impediments, (example: restrictions for imports, or other governmental requirements applicable to "goods" or services the brand name may be applied to.

The presentation of the legend or trademark, the initials "M. R." or the symbol ®, may only be used when the products or services are registered.

The renewal of registration for brands or brand names must be requested by its owner sixth months prior to its expiration date.  However, the IMPI will proceed with those petitions presented during the sixth month term after the expiration of the registration.  If this term lapses without a renewal petition the registration will expire.

Commercial advertisement registration

The exclusive right to use a commercial advertisement will be obtained through its registration with the IMPI.

Commercial advertisements are considered to be all the phrases and sentences that have the purpose of announcing to the public or commercial businesses that the products or services are distinguished from others.

The registration of commercial advertisements will have duration of 10 years, starting from the date of presentation of the petition form, and may be renewed for the same period of time.

INTERNATIONAL TRADE

Import and export requirements and procedures

Imports

The Mexican Government is continuing with a policy of gradually eliminating restrictions on imports. Previous to any import operation it is necessary to register in the general register of imports before the “Secretaria de Hacienda y Credito Publico”, (Internal Revenue Secretariat).  All fiscal obligations must be accomplished and proper documents must be presented before custom authorities.  This includes a Federal Tax ID Number, RFC, and complying with all the customs laws of Mexico, some of the requirements are:

a) To fulfill all requirements established by the income tax laws of Mexico.

b) To maintain an inventory control system.

c) To obtain the information and documentation required to prove the products origin.

d) To provide product documentation for customs officials concerning manufacturer, price, and other pertinent information.

Special authorization is required for those products related to health care, ecology, quality, and consumer protection.  The authorization requirements may vary depending on the type of product to be imported.  Product description and other corresponding classification information will be found in the Commodities Classification and Coding System.

Import and export tax

a) Classification

Mexico uses The Commodities Classification and Coding System for imports and exports which is compatible with other countries.

b) Appraisal

The taxable base of the general import tax is assessed according to the value of the product.  Other elements may be considered including other fees paid by the importer.

The importer is obligated to adjust the price of the merchandise to normal market levels.  These price levels will be considered as the taxable base of the general import tax.

The taxable base of the general import tax is the commercial value of the merchandise, excluding freight charges and insurance.

c) Rates

The range of rates of the general import tax is between 0% and 35%.  Most of the rates are within the range of 1% to 25%, with the highest rates between 35% and 200%, which only apply to certain countries and imports.

d) Protected Industries

According to the GATT, (General Agreement on Tariffs and Trade), industry protectionism has gradually been eliminated.  Only some industries such as automotive and pharmaceutical industries are protected.  It is expected that in the near future these industries will no longer be protected.

e) Preferential Rates

Preferential rates apply when imports come from countries that may have signed commercial agreements with Mexico, such as the Integrated Latin American Association, (LAIA), North American Free Trade Agreement, (NAFTA), and other free trade agreements with Colombia, Venezuela, Costa Rica, Bolivia, and Chile.  The preferential rates should be applied if the importer demonstrates through a certificate of origin that the merchandise originated from a country that is participating in trade agreements.

Documentation

Importers and exporters are obligated to present a customs declaration before customs officials, through customs brokers.  If the merchandise falls under duty free restrictions the petition document must include the electronic tracking numbers.  The petition must be accompanied by the documentation of an invoice, bill of lading, and documents that prove the origin of the merchandise.

Review procedures

Customs authorities, (General Customs Administration, Legal Local Income Administrations, Federal Fiscal Audit and Collections Agency), have the authority to request a review of the petition and the accompanying documents, as well as the merchandise at any location.

Ports of entry

The greater ports of entry into the country are:

Gulf of Mexico: Veracruz and Tampico - Altamira

Pacific Ocean: Manzanillo and Acapulco

Northern Border: Tijuana and Nuevo Laredo

Airports: México, Guadalajara, and Monterrey

National transportation

The principal railroad lines of the country are; the north border, including: Nuevo Laredo, Matamoros, Piedras Negras, Ojinaga, Ciudad Juárez, Nogales, Mexicali, and Tijuana; the Gulf coast, Tampico - Altamira, Veracruz, and Poza Rica; the Pacific coast, Mazatlán, Topolobampo, and Salina Cruz.

Additionally, there are several important cities in the interior of the country when considering logistics for the movement of merchandise.

General deposit stores

Goods imported into the country by private companies may be held in storage.  The importer may decide when to remove the goods from storage, but will have to pay general import taxes with consideration of the effects of the exchange rate, inflation, and IVA.

Temporary imports

Temporary merchandise imports will be subjected to the following:

a) Taxes will not be paid for foreign trade or compensatory rates.

b) Regulations and restrictions concerning duty free matters and formalities for the dispatch of the merchandise.

Temporary imports may choose the following methods:

a) The temporary imports that are exported in the same state or condition that were imported have a determined period of time to comply with the necessary regulations.

b) Temporary imports for transformation, processing, or repair by assembly companies, (maquiladora companies), Pitex, (temporary import program to produce articles intended for export), customs accounts, Ecex, (foreign trade companies).

Border region

Customs law indicates the geographical limits of the border region.  The law divides the region in two large parts, the border line and the border region.  The border line includes the areas within 20 parallel kilometers of the international border, while the border region is determined to be the geographical space that is determined by the federal executive branch.

The ME, with the prior ruling of the SHCP, will determine through general dispositions that merchandise foreign trade taxes will be partially or totally exempted in the border line areas as well as the border regions.  The ME, supported by the foreign trade law, will determine what imported merchandise in those border areas will be subjected to regulations and duty free restrictions.

NAFTA and the federal government have several measures for the specific treatment of foreign trade that is destined to, or originating from the border regions.  The most important measures are: 

Decrees published in the DOF, (official federal journal), on December 24th , 1994, established customs transition plans for the general commerce of the border regions of the country.

These plans have as a fundamental objective the elimination of free zones which have existed for several years.  These zones will be incorporated into the commerce system that is applied to the rest of the country.

These customs decrees consider the following areas as border regions: Baja California, parts of Sonora, Baja California Sur, Quinta Roo, Salina Cruz in Oaxaca, and the southern border with Guatemala.

All persons and companies with activities mentioned in the decrees will import under the protection of the customs decree.  They should be registered with the ME, as this registry expires on December 31st, 2000.

Information sources

A)
In Mexico

· For general information on possible potential commercial relationships abroad, different national or international trade chambers, or more details concerning different products, contact the following agencies:

· Ministry of the Economy (ME)

· National Bank of Foreign Trade (Bancomext)

· Information and Documentation Fund for Industry (INFOTEC)

· National Importing and Exporting Association of the Mexican Republic (ANIERM)

B)
In the rest of the world

· For the companies interested in exporting their products to Mexico, a consultation is recommended with the embassies or consulates involved.  The National Bank of Foreign Trade, (Bancomext), have consulting offices which can provide any information related to imports.

North American Free Trade Agreement, (NAFTA)
The North American Free Trade Agreement, (NAFTA), came into effect January 1st. 1994.  The approval of the agreement created one of the largest commercial exchange zones in the world, with more than 360 million consumers.  The principal purpose of NAFTA is to reduce or gradually eliminate import duties between member countries and to support such duties for products originating from other nonparticipating countries.  NAFTA was also created to reduce import and technical barriers, as well as to develop faster procedures for solving controversies and disputes.

NAFTA´s objective is to increase commercial competition at the international level.  The three participating countries, (Mexico, U.S.A., and Canada), are working together for the protection of the environment, workers rights, and better working conditions.

The rights and obligations of NAFTA are based on the principles of GATT, as well as other international agreements.

The principal goals of NAFTA are:

· To gradually eliminate quantitative and qualitative barriers

· To avoid the practice of dumping

· To increase investment opportunities

· To protect intellectual rights

· To promote trilateral cooperation

Mechanisms for the promotion of exports

The Mexican government due to the commercial programs developed between participating countries, is promoting the export sector.  Mexico has implemented several mechanisms that permit exporters to have free access to components and machinery.

The principal mechanisms are:

· Temporary Import Program to Produce Export Items (PITEX)

· Maquiladora program

· Income tax refund, (Drawback)

· ALTEX certificate

· Customs accounts

· Foreign Trade Companies (Ecex)

Temporary import pogram to produce export items, (Pitex)

With this program Mexican companies may temporarily import without paying taxes or compensatory rates for raw materials, machinery, and equipment that is used in the manufacture or production of goods that are directly or indirectly exported.

This program allows for the temporary importation of:

a) Raw materials, parts, and components

b) Trailers and containers

c) Flammables, lubricants, auxiliary materials, and perishables

d) Machine tools used to produce export items

e) Machinery, equipment, instruments, and molds

f) Appliances, equipment, and accessories for investigations, industrial safety, quality control, and communications 

Corporations that pay under Title II of the Income Tax Law, (LISR), may participate in this program as long as they do not produce products derived from petroleum and are established in Mexico.  There are no restrictions on geographical areas or capital structure.

Import items referred to in section a through d, are authorized to exporters that:

· Have annual foreign sales more than $500,000 USD, or invoice export products that are at least 10% of total sales.

· Regarding sections a) and f), exporters must have annual foreign sales that exceed 30% of total sales.  The equipment imported through this program may also be used to produce articles for the national market.

· Promotion and operation of the maquiladora export industry

The maquila operation is an industrial process or service intended for the transformation, manufacturing, or repair of foreign originated goods temporarily imported for their subsequent export.

Mexican individuals or corporations may opt for participation in this program, regardless of capital structure.  Individuals or corporations may establish their facilities anywhere in Mexico for the purpose of export production, and they may sell a certain percentage of their total production to the national market.  Established companies may adopt this type of operation if they compete with their products in the national market and wish to take advantage of the productive capacity to export.  

Foreign trade companies, (ECEX)

These are companies whose principal purpose is to promote and to export Mexican products, (non petroleum), in order to:

· Integrate and consolidate proposals of export, according to international market requirements

· Identify and satisfy demands for Mexican products abroad

· Develop international distribution networks

· Promote exports of small and medium sized companies

· Integrate replacement parts for export.

These companies will develop market surveys, marketing programs, strategies, and analyze operations of merchandise traffic and logistics problems, including shipping, insurance, customs procedures, and documentation.

ECEX benefits

Obtaining high volume export company certificates, (ALTEX)

Specific projects must be approved by the Temporary Import Program to Produce Export Items, (PITEX), for those components that are used in production, in spite of not fulfilling the minimum required percentages to participate in this program.  Only the importation of raw materials, replacement parts, components, trailers, containers, flammables, lubricants, and some other materials are permitted.

Free commercial information service

Access to financial incentive programs established by BANCOMEXT

TYPES OF TAXPAYERS

The law classifies taxpayers within the following groups

Corporations, (personas morales), including business associations and administrative entities who perform commercial, industrial, agricultural, cattle, fishing, and wildlife activities.  They also include branches and permanent establishments of foreign corporations or entities, and some nonprofit organizations and firms offering professional services.

Nonprofit entities include certain corporations or civil associations, and cooperative corporations.

Mexican and/or foreign individuals with respect to their income, regardless of the location of the source of revenue.

Corporations and individuals residing outside of Mexico with a source of income located within the Mexican territory.

Until 1986 the Income tax law, (ley de impuesto sobre la renta), considered certain inflationary effects, however, since 1987 this law has been considerably modified to include other provisions which recognize such effects in a practical and integral way.

Mexican Income Tax law permits the following deductions:


Inventory acquisitions

Devaluation and fixed asset amortization, deferred charges, and expenses incurred within pre-operative periods.

 Retirement funds  

Funds for technology and training.

Deductions by foreign companies’ activities related to its permanent establishment in Mexico.

Losses by fortuitous or obligatory cases.

Difference between profit sharing payments to workers, as well as wages and other benefits paid to workers that were exempted from their tax payments.

Unrecoverable credits and the losses by fortuitous and/or force of majeure cases.

Car expenses, subject to very strict requirements.

Interest and inflationary losses.

Other deductible expenses.

Deductions for inventory acquisitions

The value of inventories and/or raw material purchases will be deductible, and consequently for fiscal effects, it is no longer necessary to determine the cost of sale.  Upon necessary proof, the purchases of imports will be deductible upon fulfillment of the legal requirements for its definitive import.

The following concepts are not deductible:

The fixed assets, real state.  

The stocks or undivided interests.

Debenture bonds and other real estate securities.

Foreign currency.

Gold and silver coins.

Troy Ounces.

If the SCHP determines that the cost of the assets declared by the contributor does not meet the  market values, the cost must be adjusted to reflect the corresponding market value.

Depreciation

Fiscal depreciation is determined considering the effects of the inflation in the investments on fixed assets.

Beginning of the investment deduction 

The investments will start to be deduced from the fiscal year in which the assets began to be used or from the next fiscal year.  In the event of useless assets that should be booked out, the remaining deductible balance will be adjusted by multiplying it by the corresponding updating factor for the period elapsed from the month of acquisition, and until the last month of the first semester of the fiscal year in which such assets have been booked out.

Pension, retirement, and seniority funds

When a fund is established to grant benefits to the workers on the moment of their retirement, the contributions made to such a fund will be deductible.  However, the following requirements shall be fulfilled in order to allow such deductions: the fund will have to invest at least 30% in Federal Government bonds which are dully registered in the National Registry of Securities and Intermediaries and/or in stock of fixed rate investment companies, and the contributor may only make pension and retirement payments out of such accounts.  Other payments made out of these funds will be taxable at a rate of 35%.

Funds for technology and training

In order for the contributions to research and technology development, as well as the contributions to funds intended for personnel training programs to be deductible, they will have to be delivered to an irrevocable trust administered by a credit institution, (bank).  The contributions to such funds will not exceed 1.5% of the revenues obtained by the taxpayer in the corresponding fiscal year.  With respect to the training program funds, the limit is 1%. 

Deductions by resident activities abroad that have permanent establishments in Mexico

Residents abroad will be able to make deductions corresponding to activities of their permanent establishment, whether they were disbursed in or outside of Mexico.  All requirements are provided in the income tax law and the law’s regulations.  Remissions made by the permanent establishment located in Mexico to the central headquarters, including the ones made as royalties, fees, and commissions of interest payments, will not be deductible in any way. 

Losses by fortuitous cases or acts of God

The losses that the contributors suffer that are not reflected in the inventory will be deductible in the fiscal year in which they occur.  

Losses by irrecoverable accounts

The losses by irrecoverable accounts will be deducted in the fiscal year in which the extinctive prescription takes effect, as provided in the applicable laws, or otherwise in the event of a notorious and material impossibility of collection.  In this last case, the specific rulings provide that such deductions shall not exceed the rulings of the Federal District on the credits maturity date, and collection was not achieved in the next two following years, or in the event of a death or bankruptcy of the debtor.  In the event a deducted account was paid by the corresponding debtor, such amounts shall be considered as income in the fiscal year in which they take place. 

Car expenses

The deductibility of depreciation and other costs, such as the financial leasing related to automobiles is considerably restricted and shall be in compliance with the following requirements: the value of the car must not exceed $288,928 pesos; the vehicles must only be used for the transportation of goods and to render services in connection with the business; the vehicles shall not b designated to a specific person and shall be kept in a determined location after working hours. All vehicles will have the same color and will carry the logo or name of the company.

Other deductible expenses

The expenses considered as deductible will be strictly indispensable for the accomplishment of the taxpayer’s activity.  If the fiscal income of the taxpayer exceeds $1,114,782, all of its payments, (except  for those to its employees), in an amount superior to $5,719, will have to be made through nominative check and to shown the legend "To be deposited in the account of the beneficiary"; payments could also be made via wire transfers in credit institutions or brokerage houses.  The expenses corresponding to payment of reception of independent services, leases, and donations will be deduced only when they have been realized on or before the date in which the annual tax return for the fiscal year is presented.  

Other applicable regulations for deductions are:

· In certain situations, the corresponding taxes to third parties shall be withheld and paid in accordance to the tax regulations for the effect of the deduction of payment.

· Payments for services and assets and material acquisitions shall be properly documented and must show separately the corresponding amount to the Value Added Tax transferred by the supplier.

· Depreciation and amortization deductions shall be neatly documented by the corresponding assets which are subject to depreciation, the corresponding documentation for the foregoing shall be kept.

· Employment benefits are deductible only if such benefits are available for all the employees.

· Interest arising from capital loans invested in the business, shall only be deductible in  proportion equal to the lowest interest rate established in loans to third parties.

· Related to technical assistance, technology transfer or royalties, it is necessary to prove to the S.H.C.P. that the supplier of such knowledge has the proper technical elements for those purposes, and that such services are directly supplied, unless the payments shall be made to residents in Mexico, and if in the corresponding agreement the parties have established the possibility of receiving the services through an authorized third party.

· Meals shall be deductible only if those expenses arises from business trips, and only to a maximum daily amount of $666 per person in Mexico, and $1332 daily when abroad.  Lodging expenses shall be deductible up to a maximum daily amount of $3,368.

Sale returns, discounts, and deductions are also deductible.

 Nondeductible expenses

The following are to be considered as nondeductible expenses in connection with income tax:

· Income tax payments made by the taxpayer or third parties, payments arising from the subsided portion of a contribution or that originated with third parties, including contributions to the Mexican Institute of Social Security corresponding to the employees that are paid by the employer and the tax over assets.

· The amounts considered as profit sharing, except for those profits destined to be shared with the employees in the terms of the deductions chapter.

· The amounts corresponding to Value Added Tax in all transactions considered as non- deductibles in the terms of the LISR.

· Fines.

· Interest arising from loans or acquisition of debt instruments issued by the federal government, and that are recorded at the National Registry of Values and Brokers, (Registro Nacional de Valores e Intermediarios).

· Interests paid for loans obtained for the acquisition of material inventory, or to pay expenses which are not deductible, or are only partially deductible.  The interest shall follow the non deduction or partial deduction.

· The expenses accrued outside Mexico on a pro-rata basis with any party that is not subject to pay the income tax.

· Provisions for the constitution or increase of complementary assets, or passive reserves constituted from acquisitions, or expenses made during the fiscal year, except for those related to benefits for the employees during the fiscal year.

· Monetary reserves created in order to indemnify employees.

· Payment of rent, depreciation, and operative expenses related to recreational houses, airplanes, and ships which do not have a commercial use licenses, except for those expressly authorized by the tax authorities.

· Down payments for the acquisition or sale of goods, foreign currency, shares of stock, or other valuables that are not listed in recognized value markets.

· Expenses arising from meal services that are not available to all the employees.

· Losses deriving from mergers, capital reductions, or liquidations of companies where the taxpayer is a partner or shareholder.

· Payments for commercial credits, even when such credits have been acquired from third parties.

· Losses arising from acts of god or from sale of goods when the price of such good does not correspond to the fair market value at the time of acquisition.

· Losses derived from the sale of shares of stock and other valuables, except if such sales or acquisitions have been made in the terms of the rules established by the S.H.C.P.  The losses that can be deducted shall never surpass the amount of the profits that could be obtained by the taxpayer for the sale of shares of stock or other valuables in the fiscal year, or during the following five fiscal years.

Holding company 

Is the company that controls directly or indirectly more that 50% of the voting shares of stock of other companies.  Half or more of the voting shares of stock of this kind of company shall not be owned or controlled by a single entity or individual resident in Mexico, unless such shares of stock have been placed among public investors.

Pure holding company 

This company that receives at least 80% of its income through its controlled companies, or by virtue of sale of shares of stock or interests.

Controlled company 

This company has more than 50% of its shares of stock controlled or owned directly or indirectly by a holding company.

Both holding and controlled companies shall comply with the following:

· Shares of stock shall be nominative or in favor of the bearer if such shares are allocated among public investors.

· These corporations are not subject to special fiscal treatment during the term of consolidation.

· To exercise the consolidation option, the companies shall obtain from S.H.C.P. the corresponding authorization.  Once obtaining the consolidation authorization, these companies remain obliged to consolidate at least during the next five years.  In order to terminate consolidation, these companies shall also obtain the corresponding authorization from S.H.C.P. or stop complying with the specific requirements imposed to consolidate.

Net fiscal profit accounts and net reinvested fiscal accounts 

The holding company is obligated to determine these accounts over consolidated basis and shall keep specific records for such purposes.

By law the following companies cannot act as holding companies:

· Companies not subject to the payment of the income tax.

· Credit, insurance, and bond institutions, general deposit warehouses, financial lessors, credit unions, factoring companies, stock exchange companies, currency exchange companies, or holdings of financial groups.

· Companies in the liquidation process.

· Companies residing outside Mexico, even if such companies have permanent branches or offices in Mexico.

Source: BANCOMEXT. Los Angeles Representation. Junio 2001
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